Local Planning Panel 5 November 2025

Item 4.

Development Application: 378 and 380 Cleveland Street, Surry Hills -
D/2025/410

File Number: D/2025/410

Summary

Date of Submission: 12 May 2025

Applicant/Owner: MAK Surry Hills (378 CS) Pty Ltd

Architect/Designer: Richards Stanisich

Planning Consultant: SJB Architecture

Heritage Consultant: John Oultram Heritage and Design

Cost of Works: $8,419,932

Zoning: MU1 Mixed Use zone - The proposed restaurant use is
permissible with consent in the zone.

Proposal Summary: Development approval is sought for alterations, additions

and a change of use of a 2-storey building to a restaurant.

The development includes internal works, a rear addition
on the first floor to comprise a commercial kitchen, a minor
in-fill development to the existing side breezeway, a
change of use from 2 retail premises and 3 residential units
to a restaurant with bar areas, and an associated loading
zone, waste storage areas and staff bicycle parking.

The entrances of the proposed restaurant are via
Cleveland Street and Marlborough Street. No direct access
onto Goodlet Lane is proposed for staff or patrons.

The application is referred to the Local Planning Panel for
determination due to the site containing two different floor
space ratio development standards. The 380 Cleveland
Street portion of the site proposes an 18% departure from
the floor space ratio development standard. This variation
exceeds 10%, triggering determination by the Local
Planning Panel. The 378 Cleveland Street portion of the
site complies with the floor space ratio development
standard.
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Summary Recommendation:

Development Controls:

Attachments:

In accordance with the City of Sydney Community
Participation Plan 2025, the proposed development was
notified for a period of 28 days between 14 May 2025 and
12 June 2025. 271 surrounding property owners and
occupiers were notified. 19 submissions were received
which included 16 objections, 2 submissions of support
and 1 general comment.

The development application is recommended for
approval, subject to conditions.

Sydney Local Environmental Plan 2012
Sydney Development Control Plan 2012
SEPP (Biodiversity and Conservation) 2021
SEPP (Housing) 2021

SEPP (Transport and Infrastructure) 2021

Environmental Planning & Assessment Act 1979
(Section 7.32)

A. Recommended Conditions of Consent

B. Selected Drawings

C. Clause 4.6 Variation Request - Floor Space Ratio
D. Plan of Management

E. Acoustic Report

F. Submissions
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Recommendation

It is resolved that:

(A)

(B)

the request to vary the floor space ratio development standard in accordance with
Clause 4.6 'Exceptions to development standards' of the Sydney Local Environmental
Plan 2012 be upheld; and

consent be granted to Development Application number D/2025/410 subject to the
conditions set out in Attachment A to the subject report.

Reasons for Recommendation

The application is recommended for approval for the following reasons:

(A)

(B)

(©)

(D)

(E)

(F)

(©G)

The proposal satisfies the objectives of the Environmental Planning and Assessment
Act 1979 in that, subject to the recommended conditions of consent, it achieves the
objectives of the planning controls for the site for the reasons outlined in the report to
the Local Planning Panel.

Based upon the material available to the Panel at the time of determining this
application, the Panel is satisfied that the applicant’s written request has adequately
addressed the matters required to be demonstrated by clause 4.6(3) of the Sydney
LEP 2012, that compliance with the floor space ratio development standard is
unreasonable or unnecessary and that there are sufficient planning grounds to justify
contravening clause 4.4 of the Sydney LEP 2012.

The development is permissible with consent in the MU1 Mixed Use Zone and is
consistent with the objectives of the zone.

The proposal has been assessed against the aims, objectives and provisions of the
relevant planning controls. Where appropriate, conditions of consent have been
recommended to ensure ongoing compliance with the Sydney Local Environmental
Plan 2012, the Sydney Development Control Plan 2012, and the applicable
Environmental Planning Instruments.

The proposal will not unreasonably compromise the amenity of the surrounding area
and has been recommended for approval with respect to trading hours in accordance
with the Sydney DCP 2012 and relevant Council policies, controls and legislation.

The proposal will not detrimentally impact upon the heritage significance of the
heritage item, the Goodlet Street Heritage Conservation Area or the Cleveland Street
Special Character Area.

The proposed development demonstrates design excellence in accordance with the
relevant provisions and matters for consideration in clause 6.21C of the Sydney Local
Environmental Plan 2012.
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(H) The proposed reduction of affordable housing has been assessed against relevant
planning instruments and policies and is compliant provided a Section 7.32
contribution is payable in accordance with the recommended condition.

()  The proposal is in the public interest subject to the recommended conditions.
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Background

The Reason the Application is Reported to the Local Planning Panel

1.

The application is reported to the Local Planning Panel for determination as it is
identified in Schedule 3 of the Local Planning Panels Direction of 3 March 2024 as
being within the following category:

(@) Departure from Development Standards - 4.4 Floor Space Ratio

The development application falls within the category of Departure from Development
Standard as:

(@) The 380 Cleveland Street portion of the site permits a floor space ratio of 1.25:1.
The development proposes a floor space ratio (FSR) of 1.48:1. This presents an
18.25% variation from the FSR development standard. The Local Planning Panel
determines applications where more than a 10% variation from a development
standard is proposed.

(b) The site is subject to two different FSR development controls. The 378 portion of
the site is compliant with the floor space ratio development standard. The
development standard permits a floor space ratio of 1.5:1. The proposed
development is 1.32:1.

(c) Holistically the site, 378-380 Cleveland Street, is subject to a 4.17% variation to
the permissible floor space allowed on the site.

The Site and Surrounding Development

3.

The site has a legal description of Lot 3 in DP 618947, known as 378-380 Cleveland
Street, Surry Hills. It is rectangular in shape with an area of approximately 307.7 sgm.
It is a corner allotment with a primary street frontage of 10.3 metres to Cleveland
Street, a secondary side street frontage of 29 metres to Marlborough Street and a rear
frontage of 10.8 metres to Goodlet Lane.

The site contains two historic late-19th century two storey buildings that have
undergone alterations and additions. The site was previously split between two
allotments. 378 Cleveland Street was originally a residential terrace house and later
converted to various retail and residential uses. 380 Cleveland Street was a bank
which was then followed by pharmacy and residential uses until 2023. Since then it
has been vacant.

The surrounding area is characterised by a mixture of land uses, primarily residential
and commercial retail premises.

The 380 Cleveland Street portion of the site contains a heritage item under the Sydney
LEP 2012 known as the "Former Matis Pharmacy including interior" (ltem 1478). The
378 portion of the site does not contain a heritage item. 378 and 380 Cleveland Street
both contain buildings that are identified as contributing to the Goodlet Street Heritage
Conservation Area (C63).

The site is located within the Cleveland Street special character area and is identified
as being subject to flooding.

A site visit was carried out on 23 June 2025.
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9.  Photos of the site and surrounding area are provided below:

\;,

Figu'ré 1: Aerial view of the site and surrounding area

o

Figure 2: Site viewed from Cleveland Street facing north
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Figure 4: Site viewed from corner of Marlborough Street and Goodlet Lane facing south-west
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Figure 5: Ground floor former pharmacy at the front of 380 Cleveland Street

Figure 6: First floor residential living room at the front of 380 Cleveland Street
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Figure 7: Ground floor corridor of 378 Cleveland Street with Marlborough Street in the background

Figure 8: View of the 380 Cleveland Street rear and the side breezeway facing south



Local Planning Panel 5 November 2025

Figure 9: View of the 378 Cleveland Street rear facing south-west

Figure 10: 378 Cleveland Street rear courtyard facing north-west

10
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Figure 11: Eastward view of neighbouring properties from rear, facing Marlborough Street

Figure 12: Northward view from rear, with 107 Marlborough Street on the opposite side of Goodlet
Lane

Figure 13: Westward view from rear, with the backyards of residential properties abutting Goodlet
Lane

11
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History Relevant to the Development Application
Development Applications
10. The following applications are relevant to the current proposal:

° 378 and 380 Cleveland Street were both constructed around 1889 and served
various retail and residential uses over time.

. 44/86/1003 — Development consent was granted on 24 July 1986 for the use of
the front portion of the ground floor tenancy within the 380 Cleveland Street
portion of the site for use as a gift, video and electrical shop.

o Z88/01643 — Development consent was granted on 18 November 1988 for the
use of the front portion of the ground floor tenancy within the 380 Cleveland
Street portion of the site for use as a food and clothing shop.

. D/2014/800 — Development consent was granted on 28 August 2014 for internal
alterations to the front portion of the ground floor tenancy within the 380
Cleveland Street portion of the site for use as a licensed cafe.

° D/2014/800/A — Modification to a development consent was granted on 9 June
2015 to modify trading hours of the licensed cafe to between 7:00am and
10:00pm Monday to Sunday with a maximum capacity of 20 people including
patrons and staff.

. HWC/2024/181 - Heritage works exemption application was issued on 24 July
2024 for the removal of selected floor finishes, ceilings and joinery to explore and
investigate the condition of concealed elements of the building.

Amendments
11. Following a preliminary assessment of the proposed development by Council Officers,

a request for the following additional information and amendments was sent to the

applicant on 18 July 2025 and 21 July 2025:

° Provide amended plans to:

. retain more internal heritage fabric

o provide a more heritage sympathetic and higher quality design for the rear
kitchen addition and other locations

. address rising damp
. mitigate termite damage

. reflect the design recommendations from specialist consultant reports
lodged in support of the application

. address flood risks at the rear by blocking the rear gate facing Goodlet
Lane, redesigning the rear yard or another solution to mitigate flooding

o provide additional mechanical ventilation details

12



Local Planning Panel 5 November 2025

12.

. provide a new long section and a colours, materials and finishes schedule

o provide an amended Clause 4.6 variation, acoustic report, plan of
management and NCC Building Compliance Report

. provide rental ledgers for the site over the last 5 years to clarify whether
any approved affordable housing dwellings would be lost.

The applicant adequately responded to the requested information on 19 August,
20 August and 25 August 2025.

Proposed Development

13.

The proposed amended development seeks consent for the following:

Internal

Change of use from two retail stores and three residential units to a two-storey
restaurant with bar areas to operate under an on-premises license with a primary
service authorisation.

The proposed development will comprise a bar, kitchen, seating areas,
bathrooms, bicycle staff parking, storage rooms, waste areas and a loading
zone.

Demolition and installation of new walls, doors, floors, windows, ceilings and
staircases.

External

New first floor kitchen addition with light coloured natural zinc standing seam
cladding.

New ground floor bathroom addition at the rear.

New Lysaght Corrugated Custom Orb profile sheeting to the garage door, the
new first floor kitchen roof, the DDA bathroom roof and the roof adjacent the new
operable glazing skylight.

Paint part of existing building render light blue, with cream-coloured timber
window frames.

Remove security bars from selected windows.

New first floor window W02 and rear in-fill.

New glazed operable skylight and roof.

New wall rendering at the rear and bricking up of the Goodlet Lane entry gate.

New mechanical ventilation features.

13
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14. Plans and elevations of the proposed amended development are provided below.
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Figure 14: Proposed ground floor plan
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Figure 15: Proposed first floor plan
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Figure 17: Proposed south elevation (Cleveland Street)
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Figure 18: Proposed north elevation (Goodlet Lane)
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Figure 19: Proposed east elevation (Marlborough Street)

Assessment

15. The proposed development has been assessed under Section 4.15 of the

Environmental Planning and Assessment Act 1979 (EP&A Act).

16
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State Environmental Planning Policies

State Environmental Planning Policy (Housing) 2021

Part 3 Retention of existing affordable rental housing

16.

17.

18.

19.

20.

21.

22.

23.

Part 3 of the SEPP addresses the reduction in the availability of low rental residential
accommodation arising from a development.

The Environmental Planning and Assessment Act 1979 defines affordable housing as
'housing for very low-income households, low-income households or moderate-income
households, being such households as are prescribed by the regulations or as are
provided for in an environmental planning instrument'.

The SEPP requires Council to consider the NSW Guidelines for Retention of Existing
Affordable Housing which reiterates that any dwellings that were rented for a much
lower rental cost compared to the median in the local area for that building type is
considered affordable housing where rents can be discerned. This applies regardless
of its prior vacancy status or attainment of development consent to operate as an
affordable rental property such as a boarding house. The change of use which results
in the removal of the affordable housing dwelling is included in this policy.

Council records show there are no boarding house approvals for the site. Rental
records show, the 1-bedroom unit was last rented for $390 per week until it was
vacated on 2 June 2023. The 2-bedroom unit had been converted to commercial uses
before 2020. The 3-bedroom unit was owner-occupied until an unknown date which
was sometime prior to November 2023.

The 1-bedroom unit was last rented for $390 per week until 2 June 2023 where the
median for 1-bedroom flats/units in the City of Sydney local government area for the
September 2023 quarter was $685 (43% less than the median). On this basis, this unit
is classified as a low-income dwelling by Council's affordable housing program.

An assessment of the proposed loss of the 1-bedroom unit rental against the relevant
provisions of Section 7.32 of the Environmental Planning and Assessment Act 1979
and Chapter 2 Part 3 of the SEPP (Housing 2021) "Retention of existing affordable
rental housing" is provided below and applies as it is located in the Eastern Harbour
City and involves the loss of an affordable housing unit by a change of use to a non-
residential use.

Clause 14 requires Council to accept that there is a need for affordable housing in the
area which is the case for Surry Hills. Clause 15 requires Council to consider a list of
criteria before imposing a condition relating to the Retention of Affordable Housing
under Section 7.32 of the Environmental Planning and Assessment Act 1979. From
clauses 15(a-g), the affordable housing contribution under Section 7.32 is appropriate.

Clause 47 provides that when granting development consent the consent authority
must take into account a number of matters which have been addressed in the table
below. Clause 48 specifies requirements relating to conditions requiring a contribution
that are imposed on a consent that will result in the loss of low rental accommodation.

17
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imposition of an affordable

Provision Compliance Comment

Clause 47(2)(a) whether the No (s7.32 A 1-bedroom low-income dwelling is

development reduces the contribution proposed to be removed.

amount of affordable housing recommended)

in the area.

Clause 47(2(b) whether there | Yes There has been a 103.6% increase in

is available sufficient affordable rental housing dwellings

comparable accommodation to since 2012 in the Sydney LGA for 1-

satisfy the demand for the bedroom flats/units in the City of

accommaodation. Sydney local government area.

Clause 47(2)(c) whether the Yes The 1-bedroom unit is unlikely to cause

development is likely to result issues with meeting the demand of

in adverse social and affordable housing in the area as it has

economic effects on the been vacant since June 2023 and has

general community. not been recently put on the rental
market.

Clause 47(2)(d) whether Yes The unit has been vacant since June

adequate arrangements have 2023.

been made to assist the

residents who are likely to be

displaced to find comparable

accommodation.

Clause 47(2)(e) the extent to Yes There is a positive trend with the

which the development will delivery of affordable housing in the

contribute to a cumulative loss Sydney LGA according to the City of

of affordable housing in the Sydney's Housing Audit 2024. As a

City of Sydney local result, the loss of a 1-bedroom unit,

government area. which has been vacant since June
2023 is considered to not result in a
cumulative loss of affordable housing
across the LGA.

Clause 47(2)(f) whether the No Most of the site is in a state of

building is structurally sound disrepair. Alterations and renovations

including the extent to which to meet habitable, structural and fire

the building complies with safety compliance requirements is

relevant fire safety proposed.

requirements and the

estimated cost of carrying out

works necessary to ensure the

building is structurally sound

and complies with relevant fire

safety requirements.

Clause 47(2)(g) whether the Yes An affordable housing contribution is

recommended to support Council

18
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affordable housing.

Provision Compliance Comment

housing condition requiring the supply additional affordable housing
payment of a monetary elsewhere in the local government
contribution would adequately area.

mitigate the reduction of

affordable housing resulting

from the development.

Clause 47(2)(h) for boarding Yes There is no evidence that the site
houses - the financial viability operated as a boarding house and no
of the continued use of the such development consent had been
boarding house. obtained in the past.

Clause 48 Contributions for Yes Clause 7.32 of the Environmental

Planning & Assessment Act 1979
(NSW) allows a monetary contribution
to be paid where there is a need for
affordable housing in an area which
includes as a consequence of
affordable rental housing being lost as
part of a development. The contribution
has been calculated on the basis of the
loss of a 1x bedroom affordable rental
unit based on its June 2023 weekly
rental price. This contribution applies
as June 2023 is within 5 years since
the lodgement of this development
application.

24. See further discussion under the 'Section 7.32 Contribution for the reduction of
affordable housing' section below.

State Environmental Planning Policy (Transport and Infrastructure) 2021

25. The provisions of SEPP (Transport and Infrastructure) 2021 have been considered in
the assessment of the development application.

Division 17, Subdivision 2: Development in or adjacent to road corridors and road

reservations

Clause 2.119 — Development with frontage to classified road

26. The application is subject to Clause 2.119 of the SEPP as the site has a frontage to
Cleveland Street which is a classified road. The proposed development satisfies the
provisions of Clause 2.119 subject to conditions of consent as vehicular access to the
site is not provided from the classified road, and as the safety, efficiency and ongoing
operation of the classified road will not be adversely affected by the development.

19
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Clause 2.120 - Impact of road noise or vibration on non-road development

27.

The site is adjacent to Cleveland Street which is likely to have more than an average
of 20,000 vehicles passing through it each day. However, the application is for a
commercial development which is a use that is not considered likely to be sensitive or
adversely affected by road noise or vibration. As a result, the implications of Clause
2.120 of the SEPP do not apply.

Sydney Environmental Planning Policy (Biodiversity and Conservation) 2021 —
Chapter 6 Water Catchments

28.

29.

The site is located within the designated hydrological catchment of Sydney Harbour
and is subject to the provisions of the above SEPP. The SEPP requires the Sydney
Harbour Catchment Planning Principles to be considered in the carrying out of
development within the catchment.

The site is within the Sydney Harbour Catchment and eventually drains into Sydney
Harbour. However, the site is not located in the Foreshores Waterways Area or
adjacent to a waterway and therefore, with the exception of the objective of improved
water quality, the objectives of the SEPP are not applicable to the proposed
development.

Local Environmental Plans

Sydney Local Environmental Plan 2012

30.

An assessment of the proposed amended development against the relevant provisions
of the Sydney Local Environmental Plan 2012 is provided in the following sections.

Part 2 Permitted or prohibited development

Provision Compliance | Comment
2.3 Zone objectives and Land | Yes The site is located in the MU1 Mixed
Use Table Use zone. The use proposed with the

development is defined as a restaurant
with bar areas which is permissible with
consent in the zone.

Part 4 Principal development standards

Provision Compliance Comment

4.3 Height of buildings Yes A building height of 12 metres is

permitted. The highest point of the
existing building is 9.5 metres. The
highest point of the proposed work is
8.71 metres above ground level.

4.4 Floor space ratio No (Clause The proposed development does not

4.6 variation comply, in part, with the maximum FSR
submitted) development standard. The site is split

20
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Provision

Compliance

Comment

between two different FSR development
standard controls.

The 378 Cleveland Street portion of the
site permits a maximum FSR of 1.5:1
and proposes an FSR of 1.32:1 (171
sgm) and is compliant.

The 380 Cleveland Street portion of the
site permits a maximum FSR of 1.25:1
and proposes an FSR of 1.48:1 (263
sgm) which is a 18.25% variation from
the development standard. The existing
FSR of the 380 portion of the site is
1.33:1 (or 236 sgm) which is also an
exceedance.

A request to vary the floor space ratio
development standard in accordance
with Clause 4.6 has been submitted and
is supported. See further details on the
Clause 4.6 variation in the 'Discussion'
section below.

4.6 Exceptions to development
standards

Yes

The proposed development seeks to
vary the development standard
prescribed under Clause 4.4. An
amended Clause 4.6 variation request
has been submitted with the application
and is supported. See further details in
the ‘Discussion’ section below.

Part 5 Miscellaneous provisions

Provision

Compliance

Comment

5.10 Heritage conservation

Yes

The site contains contributory buildings
to the Goodlet Street heritage
conservation area (C63). The 380
Cleveland Street portion of the site is
listed as a local heritage item known as
the 'Former Matis Pharmacy including
interiors' (Item 1478).

The first-floor rear kitchen addition was
amended to utilise materials and colours
that improve its compatibility with the
built elements of the site and
surrounding area whilst being clearly

21
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Provision

Compliance

Comment

discernible from the original built form of
the site.

The timber pharmacy cabinetry has
been retained as part of the proposal on
the front ground floor premises of 380
Cleveland Street to enhance the
conservation of the heritage item and
display this significant fabric from the
public domain. An appropriate condition
requiring its retention is recommended.

Subject to the recommended conditions
including the requirement to submit a
schedule of conservation works and
have a heritage consultant engaged with
the project during the construction
phase, the proposed amended
development will have acceptable
impacts on the heritage significance of
the item and the contributory buildings in
the heritage conservation area.

5.21 Flood planning

Yes

The site is identified as being subject to
flooding. Council's public domain team
reviewed the amended application and
confirm the proposal would not be
impacted by flooding due to the
amended plans which brick up the
existing Goodlet Lane gate where the
site is significantly flood prone.

Part 6 Local provisions — heigh

t and floor space

Provision Compliance Comment
Division 4 Design excellence
6.21C Design excellence Yes The amended proposal is considered to

exhibit design excellence. The rear
kitchen addition on the first floor is of a
high standard and uses materials and
detailing compatible with the existing
development along the street. As such, it
will not adversely impact the character of
the heritage item, heritage conservation
area or streetscape.

Other minor repair works and design
amendments are also recommended for

22
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Provision

Compliance

Comment

approval that complement the heritage
item and contributory buildings in the
heritage conservation area.

The development also achieves the
principle of ecologically sustainable
development by retention the majority of
the building fabric. The proposal does
not result in any significant view impacts,
and subject to conditions, will have
acceptable environmental impacts to the
amenity of the surrounding area and
future occupants.

Part 7 Local provisions — gener

al

Provision

Compliance

Comment

Division 1 Car parking ancillary t

o other development

7.7 Retail premises

Yes

Vehicle parking

A maximum of 7 on-site car parking
spaces are permitted for retail premises
within the Category E public transport
access level zone. The proposal does
not include any on-site car parking
spaces which is consistent with the
Sydney LEP 2012, the Sydney DCP
2012 and Council's Neighbourhood
Parking Scheme 2018 that discourages
private car use.

Reduced car parking typically results in
significantly less patrons driving to the
premises which would result in less
traffic and parking issues and increased
arrivals by foot, bus and light ralil
services, all of which service the local
area well.

Delivery truck loading/service parking

The rear garage contains 1 car parking
space for loading and delivery vehicles.
This parking space and its design was
reviewed and is supported by Council's
Access & Transport team.

23
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Provision Compliance Comment

Division 4 Miscellaneous

7.27 Active Street Frontages Yes The site is not identified as requiring an
active street frontage on any frontage.

Development Control Plans

Sydney Development Control Plan 2012

31. An assessment of the proposed amended development against the relevant provisions
within the Sydney Development Control Plan 2012 is provided in the following
sections.

Section 2 — Locality Statements

32. The site is located in the Cleveland Street special character area which is within the
Waterloo and Redfern locality (2.13.1). The amended proposal is in keeping with the
unique character and design principles of the locality as the development:

° Promotes commercial and retail uses to increase greater pedestrian activity. The
proposed restaurant is further encouraged in the locality statement as it has a
ground floor frontage.

. Retains east-west vistas when viewed from the public domain with the proposed
bulk not concealing any city views from the public domain.

° Complements and improves the restoration of the heritage item and heritage
conservation area subject to the recommended conditions.

o Improves the streetscape by restoring an older corner building which would
enhance the streetscape.

Section 3 — General Provisions

Provision Compliance | Comment

3.2 Defining the Public Domain | Yes The proposed development complies as
it provides an active use on the ground
floor level that addresses the street.
Appropriate conditions are
recommended to ensure the public
domain is protected during the
construction stages.

3.7 Water and Flood Yes The site is subject to flood risks at the
Management rear which has been addressed by the
removal of the Goodlet Lane entry gate
and replacement with a sealed brick wall
by way of amended plans. Standard
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Provision

Compliance

Comment

conditions are recommended for
stormwater drainage to comply with
Council's requirements.

3.8 Subdivision, Strata
Subdivision and Consolidation

Yes

A search of the records of Council and
the NSW Government clarifies 378 and
380 Cleveland Street have been
consolidated into one lot since at least
1981.

3.9 Heritage

Yes

See further discussion under Clause
5.10 of the Sydney Local Environmental
Plan relating to heritage conservation.

3.10 Significant Architectural
Building Types

Yes

Subiject to conditions, the proposed
development will comply with the
controls by retaining significant elements
of the building including the historic
pharmacy and former residential parts of
the building. Similarly, the significant
design elements of the facade will be
retained and repainted where necessary
to sensitively restore the building. In
turn, this would not detract from the
heritage significance of the item,
conservation area or streetscape in
accordance with the controls.

378 Cleveland Street was erected
around 1889 originally as a residential
terrace house being part of a row
spanning 374 to 378 Cleveland Street. It
later underwent significant facade
alterations at around 1928 where it has
since been used for retail and residential
purposes. It is a contributing building to
the Goodlet Street heritage conservation
area with a shopfront that is well over 50
years old.

380 Cleveland Street was constructed
around 1889 and was originally a bank.
Shortly after in 1894 it became a
pharmacy with supplementary
residential uses where these continued
until recently. Historic evidence is limited
but its design suggests the shopfront
was constructed around 1923 which is
historically significant given that is more
than 50 years old and the building
remains largely intact. This portion of the
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Provision

Compliance

Comment

site is within the curtilage of a local
heritage item, is a contributing building
within the Goodlet Street heritage
conservation area and is a prominent
corner building.

3.11.3 Transport and Parking

No

Visitor bicycle parking

Table 3.5 of the Sydney Development
Control Plan 2012 requires five on-site
bicycle parking spaces for patrons. None
have been proposed but are acceptable
in this instance due to the size
constraints of the site and bicycle rails
being available on nearby streets. This
non-compliance was supported by
Council's Access & Transport team.

Staff bicycle parking

Table 3.5 of the Sydney Development
Control Plan 2012 requires two on-site
staff bicycle parking spaces for the
restaurant. Two staff bicycle parking
spaces are proposed. The two bicycle
parking spaces are unlikely to cause a
nuisance or generate significant traffic
for the surrounding area. The provision
of two staff bicycle parking spaces was
supported by Council's Access &
Transport team.

3.12 Accessible Design

Yes

Accessible design requirements must be
complied with at the certification stages.
The Construction & Building Unit
reviewed and supported the submitted
access report which includes design
treatments that support accessibility for
all people.

3.14 Waste

Yes

Appropriate conditions are
recommended to ensure the proposed
development complies with the relevant
provisions of the approved Waste
Management Plan that was submitted
with the application, the City of Sydney
Guidelines for Waste Management in
New Development, and the Sydney
Development Control Plan 2012.
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Provision

Compliance

Comment

3.15 Late Night Trading
Management

Yes

The food and drink premises is defined
as a Category B low impact premises
and is not located in a late-night trading
area. The proposed trading hours are
12:00 noon to 12:00 midnight, Monday
to Sunday.

The hours between 12:00 noon and
10:00pm Monday to Sunday are
recommended for approval on a
permanent basis as they are within the
recommended base hours under the
Sydney DCP 2012.

The hours between 10:00pm and 12:00
midnight are recommended for a
two-year trial period as they are within
the extended hours recommended under
the Sydney DCP 2012.

The 2-year trial duration is consistent
with the first trial of extended operating
hours under the Sydney DCP 2012.
Appropriate conditions are
recommended to safeguard noise and
other potential amenity impacts.

The proposed maximum capacity at any
one time is 186, comprising 156 patrons
and 30 staff members. This is supported
subject to the recommended conditions.

3.16 Signage and Advertising

Yes

No new signage is proposed in this
application. A separate DA is required
for any signs other than exempt and
complying development.

3.18 Acoustic Amenity

Yes

Noise level testing was carried out for
the site to alleviate noise impacts for
sensitive residential and commercial
developments in the surrounding area.
The acoustic report demonstrates the
proposed restaurant use will have
compliant noise entertainment levels
from its operations. This was reviewed
and supported by Council's
environmental health specialist.

Assumptions which are listed in Section
6.1.1 of the Acoustic Report were used
when conducting acoustic testing from
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Provision

Compliance

Comment

the premises. A condition is
recommended requiring compliance with
these measures including for all
windows and doors to be kept closed at
all times except when doors are in use
for entry and exiting by patrons.

The glazed operable skylight is
recommended by condition to be kept
closed after 8:00pm daily, in accordance
with the approved acoustic report. The
8:00pm closure time for the glazed
operable skylight is consistent with the
base outdoor hours for Category B
premises that is outside of a late-night
trading area pursuant to the Sydney
DCP 2012.

The rear outdoor courtyard will not be
used by patrons except to access
bathroom amenities. Other appropriate
conditions are recommended alongside
relevant legislation and council policies
to safeguard the acoustic amenity of the
surrounding area.

Section 4 — Development Types

Provision

Compliance

Comment

4.1.3.1 Solar access

Yes

The living room window and private
open space of 382 Cleveland Street will
continue to achieve more than 2 hours
of direct sunlight between 9am and 3pm
during the mid-winter solstice. No other
sensitive areas of neighbouring sites will
be affected by the proposal.

4.1.3.6 Visual privacy

Yes

The north facing kitchen window has
been amended to be fixed and
translucent to avoid privacy impacts for
107 Marlborough Street which is in close
proximity to the new rear kitchen
addition.

No work is proposed to the rear north-
western portion of the site which assists
to alleviate privacy impacts for 376
Cleveland Street.
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Provision Compliance | Comment

The proposed works are largely setback
from other neighbouring sites that are on
the opposite side of Cleveland Street
and Marlborough Street.

4.2.9 Non-Residential Yes The amended proposal will not impact
Development in the MU1 the amenity of nearby residential
Mixed Use Zone properties through its built form or

ongoing restaurant operations subject to
the recommended conditions.

Discussion

Clause 4.6 Request to Vary a Development Standard

33. The proposed development does not comply, in part, with the maximum FSR
development standard as the site is split between two applicable FSR development
controls.

34. The 378 Cleveland Street portion of the site permits a maximum FSR of 1.5:1 and
proposes an FSR of 1.32:1 (171 sgm) and is compliant with the FSR development
standard.

35. The 380 Cleveland Street portion of the site permits a maximum FSR of 1.25:1 and
proposes an FSR of 1.48:1 (263 sgm) which is an 18.25% variation from the
development standard. The existing FSR of the 380 Cleveland Street portion of the
site is 1.33:1 (or 236 sgm) which is also an exceedance.

36. A written request has been submitted to Council in accordance with Clause 4.6(3)(a)
and (b) of the Sydney LEP 2012 seeking to justify the contravention of the
development standard by demonstrating:

(@) That compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case.

In Wehbe v Pittwater Council [2007] NSWLEC 827, Preston CJ established
potential tests for determining whether a development standard could be
considered to be unreasonable or unnecessary. The first test it that the
objectives of the development standard are achieved where compliance with the
development standard would then be unnecessary.

(b) That there are sufficient environmental planning grounds to justify contravening
the standard.

Applicant's Written Request - Clause 4.6(3)(a) and (b)

37. The applicant seeks to justify the contravention of the floor space ratio development
standard under Clause 4.4 of the Sydney LEP 2012 on the following basis:

(@) That compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case.
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(ii)

(iif)

(iv)

4.4(1)(a) to provide sufficient floor space to meet anticipated
development needs for the foreseeable future.

The proposed floor space ratio exceedance would provide sufficient floor
space to support the use of the site as a restaurant.

4.4(1)(b) to regulate the density of development, built form and land
use intensity, and to control the generation of vehicle and pedestrian
traffic.

The proposed variation including the density, built form and intensity of the
proposal is appropriate.

The proposed addition is low-scale, subservient to the existing building and
complementary to the heritage conservation area and heritage item on the
380 Cleveland Street portion of the site.

The additions retain the two-storey height instead of adding an additional
storey, is modest in form, set down from the adjoining parapet and setback
behind the existing terrace walls. The submitted traffic and transport report
demonstrates the proposal would not result in adverse traffic impacts within
the locality.

4.4(1)(c) to provide for an intensity of development that is
commensurate with the capacity of existing and planned
infrastructure.

The proposal will not result in increased strain on existing or planned
infrastructure as demonstrated in the submitted traffic and transport report.

4.4(1)(d) to ensure that new development reflects the desired
character of the locality in which it is located and minimises adverse
impacts on the amenity of that locality.

The proposed development is appropriate for the desired character of the
Cleveland Street special character area within the Waterloo and Redfern
locality as:

i. The proposal responds to and complements the heritage item,
its fabric and facade with few complementary additions to the
rear of the site which are low-scale and subservient to the
original building.

. The proposed restaurant use will restore and activate the
building and streetscape in support of the small commercial
strip in the area that connects Redfern and Surry Hills.

iii.  The proposal will contribute to the mix of building types
reflecting the diversity of the built form and massing within the
locality.

(b) That there are sufficient environmental planning grounds to justify contravening
the standard. The applicant submits the proposed variation:
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. will provide sympathetic and modest additions to the building which in part
is listed as a local heritage item and will not adversely impact the
conservation area

. will provide opportunities for the adaptive reuse and revitalisation of the
site for use as a restaurant with the orderly and economic redevelopment
of the land

. the proposed additional built form is appropriately setback from the side
boundaries and of a scale and height consistent with surrounding
properties

. the proposal would not diminish neighbouring solar access, and subject to
conditions, will comply with acoustic privacy for neighbouring properties
from both patron noise and traffic impact resulting from delivery and
service vehicles

Consideration of Applicant's Written Request - Clause 4.6(3)

Development consent must not be granted unless the consent authority is satisfied that
compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and that there are sufficient environmental planning grounds to
justify contravening the standard.

(@)

(b)

Does the written request adequately address those issues at Clause
4.6(3)(a)?

The applicant has demonstrated that compliance with the development standard
is unreasonable and unnecessary given the circumstances of the proposed
development in that the floor space exceedance is required for the proposed
restaurant use to have sufficient floor space, is a relatively minor departure from
the floor space ratio development standard which is already exceeded and it
would not have other unacceptable impacts relating to heritage conservation,
height and bulk through providing a modest complementary and subservient rear
addition, and does not result in unacceptable levels of traffic generation or noise
impacts in accordance with the Sydney LEP 2012 and the Sydney DCP 2012.

Does the written request adequately address those issues at Clause
4.6(3)(b)?

The applicant has demonstrated that there are sufficient environmental planning
grounds for justifying the standard in that other objectives of the standard are
complied with, the proposed development is suitable for the site, and the
proposed exceedance does not impact detrimentally upon the height, bulk or
scale of the site. Subject to conditions, the development will not result in any
unreasonable amenity impacts to neighbouring properties or adverse heritage
impacts to the heritage building or contributory buildings within the heritage
conservation area.

Conclusion

For the reasons provided above the requested variation to the FSR development standard is
supported as the applicant's written request has adequately addressed the matters required
to be addressed by Clause 4.6 of the Sydney Local Environmental Plan 2012.
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Consultation

Internal Referrals

38.

39.

The application was discussed with several units and teams of Council listed below:
(@) Access and Transport

(b) Cleansing and Waste

(c) Construction and Building

(d) Environmental Health - Food Premises

(e) Environmental Health - Noise

(f)  Heritage

() Land Surveyor

(h) Licensed Premises and Late Night Trading

()  Public Domain

()  Urban Design

The above internal units of Council advised that the proposal is acceptable with some

recommending conditions that, where appropriate, have been recommended in the
attached Notice of Determination at Attachment A.

External Referrals

NSW Police

40. The NSW Police supported the proposed late night trading hours for a 1-year trial
period.

41. However, a two-year trial period is recommended for the proposed extended hours as
it is considered a low impact use and the trial is consistent with the Sydney DCP 2012
which supports a 2 rather than 1-year trial period for the first trial period for premises
seeking extended trading hours.

42. The NSW Police recommended a condition for the installation of CCTV surveillance
cameras, but this is not supported as the development is low impact.

43. Compliance with the submitted Plan of Management was recommended by the NSW

Police and is included as a condition of consent.
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Advertising and Notification

44. In accordance with the City of Sydney Community Participation Plan 2025, the
proposed development was notified for a period of 28 days between 14 May 2025 and
12 June 2025. A total of 271 properties were notified and 19 submissions were
received. 16 submissions objected to the proposal, 2 submissions supported the
proposal and one submission provided a comment.

45. The submissions raised the following issues and comments:

(@)

(b)

(c)

(d)

(€)

(f)

Issue: There have been several amenity and behavioural issues in the past from
the site and adjacent outdoor dining areas including late night noise, littering and
anti-social behaviour. Security officers should be required.

Response: Appropriate conditions are recommended to mitigate amenity issues,
including a 2-year trial period imposed for late night trading hours between
10:00pm and 12:00 midnight in accordance with the Sydney DCP 2012. The
approved Plan of Management requires security staff on Friday, Saturday and
Sunday nights and nights preceding a public holiday. Security measures
including CCTV are recommended based on the scale and amenity risk level of
the site.

Issue: Previous restaurant operators on the premises and a party that occurred
when the site was purchased several years ago was very noisy and
inconsiderate to the neighbours.

Response: The new restaurant operators would be subject to a trial period for
late night operating hours in accordance with the Sydney DCP 2012. Ongoing
non-compliances are investigated by Council's compliance unit.

Issue: The proposed open-air roof would cause additional noise issues.

Response: An acoustic report has been reviewed and supported by Council
demonstrating the glazed open air roof skylight would be compliant with
Council's noise controls, has an ability for the Level 1 bar noise levels to be
lowered, and the skylight to be closed after 8:00pm to reduce noise.

Issue: The proposed restaurant is not desirable as the area is largely family
oriented. The previous chemist and cafe uses were more appropriate.

Response: Restaurant uses are permissible with consent in the zone and is
generally consistent with the objectives and provisions of relevant legislation and
planning controls.

Issue: There are an excessive number of restaurants in the local area and Surry
Hills.

Response: There are no planning controls that place restrictions on the number
of restaurants. All applications for restaurants are assessed on their merits and
whether they can comply with the relevant controls and objectives.

Issue: The proposal will result in the loss of 20 bedrooms for residences and a
communal courtyard space.
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(9)

(h)

()

(k)

()

(m)

Response: The change of use of the premises to commercial is permissible with
consent in the zone. The loss of one affordable housing unit that has been

vacant since June 2023 is subject to a monetary contribution in accordance with
the Environmental Planning & Assessment Act 1979 and SEPP (Housing) 2021.

Issue: The rear first storey addition should be designed with rendered brick to
better complement the character of the area and surrounding built environment.

Response: The amended proposal has a more complementary design and
lighter colour which is consistent with the surrounding area and subject building's
proposed paint colours. The non-brick form that was submitted with the amended
plan provides a clearer juxtaposition between the original and later parts of the
building.

Issue: The proposal will cause additional privacy concerns for surrounding
properties.

Response: See Section 4.1.3.6 of the Sydney Development Control Plan 2012
section above.

Issue: The first-floor extension would cause additional overshadowing onto 382
Cleveland Street.

The living room window and private open space of 382 Cleveland Street will
continue to achieve more than 2 hours of direct sunlight between 9am and 3pm
during the mid-winter solstice. No sensitive areas required to receive solar
access by the Sydney DCP 2012 would be made non-compliant by the proposal.

Issue: The proposal will result in unacceptable construction noise.

Response: Appropriate conditions are recommended in accordance with
Council's policies in relation to construction noise and hours.

Issue: The garbage trucks will be noisy and should only be permitted to service
the site at certain times of the day to alleviate congestion.

Response: Appropriate conditions are recommended to ensure waste collection
is in accordance with Council's policies and guidelines. The removal of the
Goodlet Lane rear door with external access encourages waste collection to be
diverted through Marlborough Street.

Issue: It is likely the rear laneway would be blocked by the restaurant's delivery
and waste vehicles like the previous food and drink premises on the site.

Response: The existing garage would serve as delivery and service vehicles.
The larger garage size allows delivery and service vehicles of many sizes which
takes parking demand away from the street and relocates delivery noise and
operations to within the garage space of the site. The swept path analysis
(submitted on the stamp approved site analysis plan) demonstrates vehicles
using the on-site garage parking space can efficiently drive out of the premises.

Issue: The proposal will generate additional traffic and add further strain to the
limited parking in the vicinity. No on-site parking is proposed putting added
pressure to street parking. More traffic and noise will also result from people
being picked up and dropped off.
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. Response: The availability of parking spaces typically encourages more people
to drive to the premises which contrasts Council controls that discourages private
car use. Operational conditions are recommended to alleviate traffic noise
including loitering and anti-social behaviour during the dropping off and picking
up of patrons.

(n) Issue: Several properties within Council's Affected Properties Report did not
receive a notification letter.

. Response: Council records indicate all properties were notified for 28 days in
accordance with Council's Community Engagement Strategy and Participation
Plan 2025. Issues with the receipt of letters would have been an issue with
Australia Post. It is understood several neighbours discussed the proposal
amongst themselves. This allowed for a larger number of submissions to be
received allowing for an analysis of a substantial range of potential issues arising
from the proposed development. All late submissions were accepted.

(o) Comment: The pharmacy cabinetry being retained is positive.

. Response: Noted. No change is proposed to the pharmacy cabinetry and a
condition is recommended requiring its retention.

Financial Contributions

Contribution under Section 7.11 of the EP&A Act 1979

46.

The development is not subject to a Section 7.11 development contribution under the
provisions of the City of Sydney Development Contributions Plan 2015 as the proposal
does not result in a net population increase (refer to contribution calculator at Council
Reference: 2025/546048).

Contribution under Section 7.13 of the Sydney Local Environmental Plan 2012

47.

The site is located within the Residual Lands affordable housing contribution area. As
the development is for purposes other than residential accommodation that will result
in the creation of less than 60 square metres of new gross floor area, the development
is excluded and is not subject to a Section 7.13 contribution. The gross floor area is
proposed to increase by 32 square metres.

Contribution under Section 7.32 Contribution for the reduction of affordable housing

48.

49.

Section 7.32 of the Environmental Planning & Assessment Act 1979 outlines that the
consent authority may grant consent to a development application subject to a
condition requiring dedication of part of the land for the purpose of providing affordable
housing, or payment of a monetary contribution to be used for the purpose of providing
affordable housing where the section of the Act applies.

The Act applies with respect to a development application for consent to carry out
development within an area if a State Environmental Planning Policy identifies that
there is a need for affordable housing within the area and:

() the consent authority is satisfied that the proposed development will or is likely to
reduce the availability of affordable housing within the area, or
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50.

51.

52.

53.

(i)  the consent authority is satisfied that the proposed development will create a
need for affordable housing within the area, or

(i)  the proposed development is allowed only because of the initial zoning of a site,
or the rezoning of a site, or

(iv) the regulations provide for this section to apply to the application.

Clause 222B of the Environmental Planning Assessment Regulation 2021 provides
that Section 7.32 of the Act applies to a development application to carry out
development in the City of Sydney local government area.

An affordable housing condition may be reasonably imposed under Section 7.32(3-4)
of the Act subject to consideration of the following:

(i)  the condition complies with all relevant requirements made by a State
environmental planning policy with respect to the imposition of conditions under
this section, and

(i)  the condition is authorised to be imposed by a local environmental plan, and is in
accordance with a scheme for dedications or contributions set out in or adopted
by such a plan, and

(i)  the condition requires a reasonable dedication or contribution, having regard to
any other dedication or contribution required to be made by the applicant under
this section or section 7.11, and

(iv) any land or sum of money the applicant has previously dedicated free of cost or
previously paid for the purpose of affordable housing.

Having regard to the provisions of Section 7.32 of the Act, the imposition of an
affordable housing contribution is reasonable.

An assessment has been made in the SEPP (Housing) 2021 section above justifying
the loss of a 1-bedroom affordable rental housing as part of this development
application. The loss of the single 1-bedroom unit is only included in the calculation for
this contribution. The contribution calculation is as follows:

C=LxRx0.05
where:
- C is the contribution payable.

- L is the total number of bedrooms in a low-rental dwelling and boarding rooms that
will be lost by the proposed development.

- R is the replacement cost calculated as the average value of the first quartile of sales
of strata properties in the local government area in which the development is to take
place, as specified in the 4 most recent editions of the Rent and Sales Report. This
was calculated as an average of the Strata sale prices in the City of Sydney LGA from
the June 2024, September 2024, December 2024 and March 2025 quartiles which was
$754,250.

C=1x754,250x0.05
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54.

55.

C =$37,712.50

A condition of consent is recommended requiring the payment of an affordable
housing contribution in the amount of $37.712.50 prior to the issue of a construction
certificate.

See further discussion relating to this contribution under the 'SEPP (Housing) 2021
section above.

Housing and Productivity Contribution

56.

57.

The development is subject to a Housing and Productivity Contribution under the
provisions of the Environmental Planning and Assessment (Housing and Productivity
Contribution) Ministerial Order 2024 as the proposed development involves alterations,
additions and the enlargement of a building resulting in an increase of 357.54 sgm of
commercial floor space. This was calculated as 431.305 proposed commercial floor
space minus 73.765 sgm of existing commercial floor space.

A condition relating to this development contribution is included in the recommended
conditions of consent. The contribution payable is $11,566.49 which is calculated at

$32.3502 per additional square metre of commercial gross floor area. The condition

requires the contribution to be paid prior to the issue of a construction certificate.

Relevant Legislation

58. Environmental Planning and Assessment Act 1979.

Conclusion

59. Approval is sought for the provision of a two-storey restaurant involving a change of
use and associated alterations and additions.

60. The application has been assessed in accordance with section 4.15(1) of the Act and
is considered satisfactory subject to the recommended conditions of consent at
Attachment A.

61. The proposal satisfies the objectives of the Environmental Planning and Assessment
Act 1979 in that, subject to the recommended conditions of consent, in achieves the
objectives of the planning controls for the site for the reasons outlined in the report to
the Local Planning Panel.

62. The proposal has been assessed against the aims, objectives and provisions of the

relevant planning controls. Where appropriate, conditions of consent have been
recommended to ensure ongoing compliance with the Sydney Local Environmental
Plan 2012, the Sydney Development Control Plan 2012, and the applicable
Environmental Planning Instruments.
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63.

64.

65.

66.

67.

68.

69.

Based upon the material available to the Panel at the time of determining this
application, the Panel is satisfied that the applicant’s written request has adequately
addressed the matters required to be demonstrated by clause 4.6(3) of the Sydney
LEP 2012, that compliance with the floor space ratio development standard is
unreasonable or unnecessary and that there are sufficient planning grounds to justify
contravening clause 4.4 of the Sydney LEP 2012.

The development is permissible with consent in the MU1 Mixed Use Zone and is
consistent with the objectives of the zone.

The proposal will not unreasonably compromise the amenity of the surrounding area
and has been recommended for approval with respect to trading hours in accordance
with the Sydney DCP 2012 and relevant Council policies, controls and legislation.

The proposal will not detrimentally impact upon the heritage significance of the
heritage item, the Goodlet Street Heritage Conservation Area or the Cleveland Street
Special Character Area.

The proposed development demonstrates design excellence in accordance with the
relevant provisions and matters for consideration in clause 6.21C of the Sydney Local
Environmental Plan 2012.

The proposed reduction of affordable housing has been assessed against relevant
planning instruments and policies and is compliant provided a Section 7.32
contribution is payable in accordance with the recommended condition.

The proposal is in the public interest subject to the recommended conditions.

ANDREW THOMAS

Executive Manager Planning and Development

Costa Dantos, Planner
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