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SYDNEY LOCAL ENVIRONMENTAL PLAN (LEP) 2012 
 

CLAUSE 4.6 EXCEPTIONS TO DEVELOPMENT STANDARDS 
 

 

APPLICANT'S NAME: Daniel Tower 

 
SITE ADDRESS: Nos. 14-16 Trinity Avenue, Dawes Point 
 
PROPOSAL: Proposed Alterations and Additions 

 
 (i) Name of the applicable planning instrument which specifies the development standard: 

 

Sydney Local Environmental Plan (LEP) 2012 
 

(ii) The land is zoned:  
The objectives of the R1 General Residential are as follows:  

•  To provide for the housing needs of the community. 
•  To provide for a variety of housing types and densities. 
•  To enable other land uses that provide facilities or services to meet the day to day needs of residents. 
•  To maintain the existing land use pattern of predominantly residential uses. 

 
(iii) The number of the relevant clause therein: 

Clause 6.47 – Millers Point heritage conservation area which is stated, inter alia: 
(1)  The objectives of this clause are— 

(a)  to conserve the heritage items and built form of the Millers Point heritage conservation 
area, and 

(b)  to ensure that conservation management plans endorsed by the Heritage Council are 
considered in the assessment of development that impacts a heritage item in the Millers 
Point heritage conservation area. 

(2)  This clause applies to land identified as “Area 10” on the Height of Buildings Map. 
(3)  Development consent must not be granted to development that affects a heritage item unless the 

consent authority considers the following— 
(a)  the impact of the development on the built form and heritage significance of the heritage 

conservation area, and on the built form, fabric and heritage significance of the heritage 
item, 

(b)  a heritage conservation management plan for the item endorsed by the Heritage Council 
under section 38A of the Heritage Act 1977, 

(c)  if there is no plan endorsed by the Heritage Council, a heritage conservation management 
plan for the item prepared to the satisfaction of the consent authority. 

(4)  Development consent must not be granted to development affecting a building that is not a heritage 
item unless— 

(a)  the consent authority considers the impact of the development on the built form and 
heritage significance of the heritage conservation area, and on the built form, fabric and 
heritage significance of any heritage item in the vicinity of the building, and 

(b)  the development will not result in either or both of the following— 
(i)  the height of the building exceeding 9 metres, 
(ii)  the floor space ratio for the building exceeding 2:1. 

(5)  Despite any other provision of this Plan, the maximum height of a building on land to which 
this clause applies is the height of the building on the land as at the commencement of this 
clause. 

 

This Clause 4.6 Exception to Development Standards should be read in conjunction with the 
Statement of Environmental Effects (SEE) prepared by GSA Planning. 
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1.0 Overview 

 
This Clause 4.6 Exception to Development Standards has been prepared in accordance with the most recent 
case law. In our opinion, the variation achieves the objectives of the zone and development standard and has 
demonstrated there are sufficient environmental planning grounds to justify contravening the development 
standard. 
 

2.0 Context or Background 

On 4 March 2025, a meeting was held with the Heritage Council of NSW Approvals Committee. On 11 March 
2025 a letter was issued to the applicant by the Heritage Council of NSW the letter provided a list of comments 
for consideration, mostly requesting additional information to be considered and provided for further review. 
 
On 11 December 2025, a request for pre-lodgement advice was submitted with City of Sydney Council, which 
included a response to the above items, a Heritage Impact Statement, and revised architectural plans with 
design amendments guided by Heritage NSW and their comments.  
 
On 3 December 2025, formal pre-development application (Pre-DA) advice (PDA/2025/249) was received from 
Council, which addressed heritage matters and other information requirements, including a requirement for a 
Clause 4.6 Written Submission to vary Clause 6.47 (5) to be submitted with the future DA.   
 

3.0 Specify the nature of Development Standard sought to be varied and details of 
variation:  

 
The development standard to which this request for variation relates is Clause 6.47 (5) of the LEP – Millers 
Point heritage conservation area. This Clause indicates that the maximum height of the building on the subject 
site is the height of the building at the commencement of this clause. Clause 6.47 (5) is consistent with the 
definition for a development standard under Section 1.4 of the Environmental Planning and Assessment Act 
1979 (EPA Act).  
 
The existing rear wing has a height of 4.01m. The proposed lantern addition to the rear wing addition will have 
a maximum height of 6.07m, representing a 40.87% variation to the development standard. The stair access to 
the new structure has a maximum height of 9.51m due to the drop in topography created by the existing 
excavated area but represents a 1.47m variation to the existing height. This report will demonstrate that the 
proposal achieves a better planning outcome, and a more sympathetic contribution to conserving the heritage 
item on site. It is also worth noting that the stair access breach is mostly due the required head height to access 
to new rear lantern addition. Lowering this would create issues for access.  
 
A detailed calculation according to the definition of building height in the LEP is provided on the following page 
in Figure 1 and in the architectural plans submitted. 
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Existing Maximum Building Height  

Existing Ground Line  

Source: David Selden Design 

Figure 1: Proposed Section - Existing Maximum Height and 
Proposed Height  

 
 
 
 

 

4.01m 

8.04m 

9.51m 

6.07m 
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4.0 Consistency with Objectives of Clause 4.6 

 
The objectives of Clause 4.6 seek to provide appropriate flexibility to the application of development standards 
in order to achieve better planning outcomes both for the development and from the development. In the Court 
determination in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 236 LGERA 256 (Initial Action), 
Preston CJ notes at [87] and [90]: 
 

Clause 4.6 does not directly or indirectly establish a test that the non-compliant development should have 
a neutral or beneficial effect relative to a compliant development…In any event, Clause 4.6 does not give 
substantive effect to the objectives of the clause in Clause 4.6(a) or (b). There is no provision that requires 
compliance with the objectives of the clause. 

 
However, it is still useful to provide a preliminary assessment against the objectives of the Clause. The 
objectives of Clause 4.6 and our planning response are as follows: 
 

Objective (a) to provide an appropriate degree of flexibility in applying certain development standards 
to particular development, 

Objective (b) to achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

 
Flexibility is sought in the application of the height of buildings development standard to the proposed 
development in the circumstance of this particular case. In our opinion, the proposed maximum building height 
is appropriate given the proposed works are not noticeably discernible from Trinity Avenue. The proposal 
demonstrates a skilful design that does not impact the heritage integrity of the existing dwelling or adversely 
impact privacy, shadowing and views of adjoining properties. This represents a better outcome, both from a 
planning and heritage perspective.  
 
Flexibility in this circumstance would result in a better outcome for the development. The proposal significantly 
increases solar access for the property through clerestory windows proposed in the second-storey rear wing 
addition. The thoughtful design reinforces the heritage significance of Millers Point Heritage Conservation Area 
(HCA) by retaining important internal and external historical elements. This facilitates an improvement from the 
existing situation and represents a better outcome for the site from a planning perspective.  
 
This is further supported by Cracknell & Lonergan where the Heritage Impact Assessment states as follows: 
 

Whilst the proposed additions minorly exceed the existing maximum building height, they will be minimally visible 
in the streetscape as they are located towards the rear of the site and will be largely obscured by the primary forms 
of the dwellings. The additions have been developed with feedback from the Heritage Council of NSW and carefully 
designed in order to provide an appropriate architectural response to the significant heritage fabric and character 
of the site. Through their contemporary form and materiality, the additions are lightweight interventions that are 
clearly articulated from whilst also being visually subservient to the original forms of the terrace pair.  

 
In light of the above, whilst the proposed rear additions extend marginally beyond the prescribed maximum 
height, they are appropriately recessed from the primary building form and will not be readily perceptible from 
the public domain. The visual prominence of the development when viewed from the street will remain consistent 
with the existing scheme, with the additional height confined to the rear and designed to read as a subordinate 
element. 
 
To limit built form in this location would be unreasonable in the circumstances, particularly given the minor 
nature of the non-compliance and the absence of any discernible adverse impact on streetscape character or 
adjoining properties. Importantly, the additional height facilitates meaningful improvements to internal amenity 
for each dwelling, including enhanced ceiling heights and improved spatial functionality. 
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5.0 Justification of Variation to Development Standard 

 
Clause 4.6(3) outlines that a written request must be made seeking to vary a development standard and that 
specific matters are to be considered. The Clause states, inter alia: 

 
(3)  Development consent must not be granted to development that contravenes a development standard 

unless the consent authority is satisfied the applicant has demonstrated that— 
(a)  compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and 
(b)  there are sufficient environmental planning grounds to justify the contravention of the 

development standard. 

 
This written request justifies the contravention of the development standard by demonstrating that compliance 
is unreasonable or unnecessary in the circumstances; and there are sufficient environmental planning grounds 
to justify the non-compliance.  These matters are discussed in the following sections. 

5.1 Compliance with the Development Standard is Unreasonable or Unnecessary in the 
Circumstances of the Case 

Clause 4.6(3)(a) requires the applicant to demonstrate that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case. In Wehbe v Pittwater Council (2007) 156 
LGERA 446 (Wehbe), Preston CJ established five potential tests for determining whether a development 
standard could be considered unreasonable or unnecessary. This is further detailed in Initial Action where 
Preston CJ states at [22]: 
 

These five ways are not exhaustive of the ways in which an applicant might demonstrate that compliance 
with a development standard is unreasonable or unnecessary; they are merely the most commonly 
invoked ways. An applicant does not need to establish all the ways. It may be sufficient to establish only 
one way, although if more ways are applicable, an applicant can demonstrate that compliance is 
unreasonable or unnecessary in more than one way. 

 
It is our opinion that the proposal satisfies Test 1 established in Wehbe and for that reason, the development 
standard is unreasonable and unnecessary in this instance. The relevant test will be considered below. 
 

Test 1 - The objectives of the standard are achieved notwithstanding non-compliance with the 
standard; 

 
Despite the proposed development’s non-compliance with the applicable height development standard, the 
proposal achieves the desired character of the area.  The proposal provides a height, bulk and scale that is 
generally consistent with that envisaged by Council’s controls.  Reasons why the proposed development 
achieves the objectives of the height standard are explained below.  
 
(a) to conserve the heritage items and built form of the Millers Point heritage conservation area, and 
 
The proposal retains the principal building form, front façade, principal roof form and overall streetscape 
presentation to Trinity Avenue, which are the primary contributors to the heritage significance of the heritage 
item and Millers Point Heritage Conservation Area. The proposed works are limited to the rear wing, ensuring 
the dominant heritage form and character of the terrace pair and wider streetscape remain unchanged. This 
is further supported in the Heritage Impact Assessment prepared by Cracknell and Lonergan where the 
following is noted: 
 

The proposal retains the subject site as two single dwellings and develops them in tandem. No works are proposed to the facades 

of the terrace pair, and their primary forms are largely retained as is. The proposed alterations and additions respect and continue 

the mirrored floor plans and designs of the existing terrace pair. Whilst contemporary in style, the proposed additions will be 

minimally visible from the streetscape. As such, the two storey Federation terrace dwelling pair profile of the site, and 

subsequently its significant heritage character, is retained. Similarly, the terrace row as a whole will maintain its existing character 

and significance.  
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 ...and in terms of a direct response of a direct response to objective (a) Cracknell and Lonergan note: 

 
The subject site is part of a heritage item, consisting of Nos 14-22 Trinity Avenue, that is State-listed as Terrace (00911) and 

locally listed as Terrace group (14–22 Trinity Avenue) including interiors (I550), in addition to being located within the Millers 

Point Heritage Conservation Area (C35) pursuant to the Sydney LEP. 

 
The proposal retains the subject site as two single dwellings and develops them in tandem. No works are proposed to the facades 

of the terrace pair, and their primary forms are largely retained as is. The proposed third storey additions respect and continue 

the mirrored floor plans of the existing terrace pair and are appropriately located towards the rear of the site, with landscaped 

side setbacks to further minimise their visibility from the streetscape. As such, the two storey Federation terrace dwelling pair 

profile of the site, and subsequently its significant heritage character, is retained. Similarly, the terrace row as a whole will maintain 

its existing character and significance. 

 
As noted, the rear second-storey addition is designed as a visually recessive element, with its bulk and scale 
carefully modulated and largely indiscernible from Trinity Avenue. Potential views from the rear are from 
distant and elevated vantage points from the western cycleway of the Sydney Harbour Bridge, where visibility 
is further reduced by separation distance, bridge parapets and established vegetation. As such, the proposal 
conserves the characteristic heritage items and built form of the heritage conservation area while 
accommodating an improvement in internal amenity. 

 

(b) to ensure that conservation management plans endorsed by the Heritage Council are considered 
in the assessment of development that impacts a heritage item in the Millers Point heritage 
conservation area. 

 

The proposal has been developed with direct regard to the endorsed Conservation Management Plan and 
is supported by a detailed Statement of Heritage Impact prepared by Cracknell & Lonergan Architects where 
the following is noted: 
 

A two-part Conservation Management Plan (CMP) was previously prepared for the subject site in 2017, with Part 1 authored by 
Lucas Stapleton Johnson & Partners and Part 2 by the NSW Office of the Environment and Heritage. This document provides a 
detailed assessment of each of the proposed works against the policies outlined in the CMP. 

 
The proposal retains the principal building, and limits change to the rear wing, ensuring that the heritage 
significance of the item is conserved, and that the endorsed CMP has been meaningfully considered in both 
the design development and assessment of the proposal. 

 
Accordingly, although the proposal is greater than the height of building standard, this is unlikely to have any 
significant adverse impacts as the design is generally contained within a compliant building envelope.  
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5.2 There are Sufficient Environmental Planning Grounds to Justify Contravening the Development 
Standard 

The environmental planning grounds advanced in the written request must be sufficient “to justify contravening 
the development standard”. Accordingly, we provide the following reasons for contravening the development 
standard: 
 

•      Contextual Compatibility 

•   Heritage Conservation 

• Improved Amenity to the Dwellings 
 

Contextual Compatibility  
The subject site presents a unique challenge to this proposal, being designing an arrangement that can 
simultaneously preserve the existing heritage dwellings while upgrading the internal amenity to meet modern 
day living needs of the residents. The proposal respects the existing context by limiting the proposed works to 
the rear wing to avoid disturbing the historic front of the dwelling. The existing non-original rear wing roofs will 
be demolished to accommodate a well-integrated second-storey addition compatible with the existing dwellings. 
The proposed works will be largely indiscernible from the public domain and the result-built form is viewed as 
completed two storey dwellings rather than non-contributing elements attached to the original heritage fabric 
(see Figure 2 below). 
 

 
Source: Visual Impact Assessment Prepared by Rule Studios 

 

Figure 2: Proposed photomontage of dwellings with rear additions not readily 
visible from the public domain 

 
 
 
 
 

Location of Additions 
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The proposal also provides a substantial improvement to the existing lack of landscaping on the site. The 
introduction of structured, high-quality soft planting will enhance the setting of the heritage dwellings and reduce 
the visual impact of the rear wing addition. 
 
Importantly, the enhanced landscaping scheme will better align the site with the prevailing character of the 
locality, which is defined by a prominent green outlook and substantial tree canopy. The additional planting will 
contribute to this landscape setting, reinforce the garden character of the area, and provide an improved visual 
and environmental outcome when compared to the current condition of the site. 
 
A thoughtful design which respects the existing development pattern and character in the locality has been 
proposed. Despite the height variation, the proposal is able to present a compatible built form and building 
envelope and achieves contextual compatibility with an existing heritage item.  
 
Heritage Conservation 
The proposal has been carefully designed to ensure the ongoing conservation of the heritage item. Importantly, 
the principal built form, being the primary contributory element of the heritage significance, is wholly retained. 
No works are proposed to the original front portion of the building, and the historic fabric, scale, proportions and 
presentation to the public domain are maintained.  
 
The proposed works are confined to the rear wing, which comprises non-original fabric of limited heritage 
significance. The existing non-original rear wing roofs are to be demolished and replaced with a well-integrated 
second-storey addition that is sympathetic in form, materiality and scale to the existing dwelling. The proposal 
has been designed to be recessive and subordinate to the principal built form. The Statement of Heritage Impact 
prepared by Cracknell and Lonergan Architects states, inter alia: 
 

In considering the proposed development at Nos. 14-16 Trinity Avenue, Dawes Point and in recognising that any change to a 

heritage item is never taken lightly, it is concluded that the proposed alterations and additions are considered acceptable within 

their context. The design of this proposal has balanced the requirements of working within a strict regulatory context addressing 

numerous considerations to provide more much-needed housing in a densifying locality, whilst also seeking to minimise impact 

to the heritage significance of its context. The design presents a refined, articulated and compatible proposal within the heritage 

context, which is consistent with the materiality, bulk, scale, height, and form of the area. 

 

Ultimately, it is believed that this proposal is consistent with the policies contained within the endorsed Conservation Management 

Plan for the item and the general design guidelines for adaptive reuse of heritage properties for the Millers Point & Dawes Point 

Village Precinct, and is also consistent with the maintenance of the streetscape character and key vistas which mediate and 

maintain the dominant street frontage. It is on this basis that this Statement of Heritage Impact concludes that the proposal is 

considered acceptable and should not be restricted on the grounds of heritage. 

 

Improved Amenity to the Dwellings 

The increased height accommodates the second-storey rear wing addition which improves solar access and 

ventilation to the rear wing through sliding windows, clerestory lights and skylights. Strict compliance with the 

height control would perpetuate the existing ground-floor rear wing, which has no side or rear openings and has 

limited solar access and natural ventilation. The proposed design is considered a more efficient use of land and 

will enhance the overall amenity and functionality of the dwellings.   

 

Accordingly, in our opinion, the non-compliance will be consistent with the existing and desired future planning 
objectives for the locality.  For the reasons contained in this application, there are sufficient environmental 
planning grounds to justify the variation to the development standard in the circumstances of this case, as 
required in Clause 4.6(3)(b). 
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6.0 Conclusion 

 
This written request has adequately demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case and that there are sufficient environmental 
planning grounds to justify contravening the development standard.  This is summarised in the compliance 
matrix prepared in light of Initial Action (see Table 1 on the following page).  
 
We are of the opinion that the consent authority should be satisfied that the proposed development will be in 
the public interest because it achieves the objectives of the standard and the development objectives of the R1 
General Residential Zone pursuant to the LEP.  On that basis, the request to vary Clause 6.47 (5) should be 
upheld. 
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Table 1: Compliance Matrix 

Para 

(Initial 

Action) 

Requirement 

Section 

of this 

Report 

Summary Satisfied 

10 Is it a development standard (s.1.4) 1 Yes  

11 What is the development standard 1 Clause 6.47 (5) – Millers Point heritage conservation area  

12 What is the control 1 & 2 
The maximum height of the building on the subject site is the height 
of the building at the commencement of this clause.  

 

14 
First Precondition to Enlivening the Power –  
Consent authority must form 2 positive opinions: 

 Both positive opinions can be formed as detailed below. YES 

15, 25 

1st Positive Opinion –  
That the applicant’s written request seeking to justify the contravention of the development 
standard has adequately addressed the matters required to be demonstrated by Clause 4.6(3). 
There are two aspects of that requirement. 

5 
The Clause 4.6 variation has adequately addressed both matters in 
Clause 4.6(3) by providing a detailed justification in light of the 
relevant tests and planning considerations. 

YES 

16-22 

First Aspect is Clause 4.6(3)(a) -  
That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case. Common ways are as set out in Wehbe. 

5.1 

The proposal satisfies Test 1 of Wehbe: 

• The objectives of the standard are achieved 
notwithstanding the non-compliance with the standard; 

YES 

23-24 

Second Aspect is Clause 4.6(3)(b) –  
The written request must demonstrate that there are sufficient environmental planning 
grounds to justify contravening the development standard so as to enable the consent 
authority to be satisfied that the written request has adequately addressed this matter. The 
environmental planning grounds must be “sufficient” in two respects: 
a) The environmental planning grounds advanced in the written request must be sufficient 

“to justify contravening the development standard”. The focus is on the aspect or 
element of the development that contravenes the development standard, not on the 
development as a whole, and why that contravention is justified on environmental 
planning grounds.  

b) The environmental planning grounds advanced in the written request must justify the 
contravention of the development standard, not simply promote the benefits of carrying 
out the development as a whole.  

5.2 

Sufficient environmental planning grounds include, inter alia: 

• The proposal promotes heritage conservation 

• The proposal is contextually compatible 

• The height non-compliance provides better amenity  

YES 
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