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1.0 Introduction

This clause 4.6 variation request has been prepared by Ethos Urban on behalf of Blueshore Development Group
(the Proponent). It is submitted to the City of Sydney (the Council) in support of a development application (DA)
for the construction of a six-storey residential flat building at 158 Wyndham Street, Alexandria (the Site).

Clause 4.6 of the Sydney Local Environmental Plan 2012 (Sydney LEP 2012) enables the consent authority to grant
consent for development even though the development contravenes the development standard. This clause aims
to provide an appropriate degree of flexibility in applying certain development standards to achieve better
outcomes for and from development.

This request relates to minor variations to the recommended minimum design criteria for ceiling heights as set
out in the Apartment Design Guide (ADG) and should be read in conjunction with the Statement of Environmental
Effects (SEE) prepared by Ethos Urban dated 18 September 2024, including supporting documentation.

The ADG establishes consistent planning and design standards for residential apartments across NSW. The
guideline is provided as a supplement to the design principles contained within State Environmental Planning
Policy (Housing) 2021 (Housing SEPP). Specifically, this clause 4.6 variation request relates to the recommended
minimum ceiling heights specified in Part 4C of the ADG — deemed a development standard by Clause 148(2)(c) of
State Environmental Planning Policy (Housing) 2021 (Housing SEPP).

This clause 4.6 variation request demonstrates that compliance with the recommended minimum ceiling heights
standard is unreasonable and unnecessary in the circumstances of the case and that there are sufficient
environmental planning grounds to justify contravention of the standard. It demonstrates that, notwithstanding
the non-compliance with the recommended minimum ceiling heights standard, the proposed development:

e Achieves the applicable objectives of the ceiling height design criteria and design guidance measures.
e Has significant planning grounds to justify the variation.
e Does not give rise to any adverse environmental impacts.

e Provides a high standard of amenity for future residents and well-proportioned space perception in the
apartments.

e Provides well designed and appropriately defined ceilings that creates diversity in housing provision and
typology.

e Continues to satisfy the objectives of the development standard, namely to provide a ceiling height which
achieves sufficient natural ventilation and daylight access.

o Will promote the orderly and efficient use of land, in accordance with the objects of the Environmental Planning
and Assessment Act 1979 (the Act).

e Will ensure a development that is suitable for the site and is in the public interest.

In light of the above, the consent authority can be satisfied that there is sufficient justification for the variation to
the development standard, as proposed in accordance with the flexibility allowed under clause 4.6 of the Sydney
LEP.

1.1 Background

DA/2024/803 was lodged with Council on 20 September 2024. It seeks development consent for site preparation
works and the construction of a six-storey (6) residential flat building. Two (2) formal responses to Requests for
Information (RFI) have been submitted to Council during the assessment of the application to address queries and
design amendments requested by Council, the first on 28 February 2025 and the second on 11 April 2025.

This Clause 4.6 Variation Request has been prepared to accompany the application for abundant caution to
facilitate the determination of the proposed DA in line with a request from Council to provide a Clause 4.6 to
address ceiling height design criteria recommended in the ADG. This is detailed further in the sections below.
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2.0 Development Standard to be Varied

21 Is the Planning Control in question a Development Standard

Council staff have provided an interpretation that the ceiling height design criteria of the ADG is a development
standard due to clause 148(2)(c) of the Housing SEPP. This clause states the following:

148 Non-discretionary development standards for residential apartment development—the Act, s 4.15
(1) The object of this section is to identify development standards for particular matters relating to
residential apartment development that, if complied with, prevent the consent authority from requiring
more onerous standards for the matters.

Note—

See the Act, section 4.15(3), which does not prevent development consent being granted if a non-
discretionary development standard is not complied with.

(2) The following are non-discretionary development standards—

(a) the car parking for the building must be equal to, or greater than, the recommended minimum amount
of car parking specified in Part 3J of the Apartment Design Guide,

(b) the internal area for each apartment must be equal to, or greater than, the recommended minimum
internal area for the apartment type specified in Part 4D of the Apartment Design Guide,

(c) the ceiling heights for the building must be equal to, or greater than, the recommended minimum
ceiling heights specified in Part 4C of the Apartment Design Guide.

While the design criteria of the ADG are not generally interpreted as ‘development standards’, Council has
interpreted the recommended minimum ceiling height design criteria to be a development standard, as the
ceiling height design criteria are referenced in clause 148(2)(c) of the Housing SEPP (refer above bold) as a standard
that cannot be used for refusal if the criteria are satisfied.

As Council staff have previously interpreted the word ‘standard’ to mean ‘development standard’, a clause 4.6
variation request is required if the minimum recommended design criteria for ceiling heights are not achieved.
While we do not share this interpretation, this clause 4.6 variation request is made to facilitate the determination
of the proposed DA in line with the held views of Council.

2.2 Development Standard - Ceiling Height

This clause 4.6 variation request seeks to justify contravention of the ceiling height development standard set
out in the ADG. Objective 4C-1 of the ADG states:

Objective 4C-1
Ceiling height achieves sufficient natural ventilation and daylight access

Design criteria
Measured from finished floor level to finished ceiling level, minimum ceiling heights are:

Minimum ceiling height
for apartment and mixed use buildings

Habitable 2.7m
rooms

Non-habitable 2.4m

For 2 storey 2.7m for main living area floor 2.4m for second floor, where its area does not exceed 50% of the

apartments apartment area

Attic spaces 1.8m at edge of room with a 30 degree minimum ceiling slope

If located in 3.3m for ground and first floor to promote future flexibility of use
mixed

used areas

These minimums do not preclude higher ceilings if desired
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Design guidance
Ceiling height can accommodate use of ceiling fans for cooling and heat distribution

Objective 4C-2
Ceiling height increases the sense of space in apartments and provides for well proportioned rooms

Design guidance

A number of the following design solutions can be used:

e The hierarchy of rooms in an apartment is defined using changes in ceiling heights and alternatives
such as raked or curved ceilings, or double height spaces.

e Well proportioned rooms are provided, for example, smaller rooms feel larger and more spacious
with higher ceilings.

e Ceiling heights are maximised in habitable rooms by ensuring that bulkheads do not intrude. The
stacking of service rooms from floor to floor and coordination of bulkhead location above non-
habitable areas, such as robes or storage, can assist.

Objective 4C-3
Ceiling heights contribute to the flexibility of building use over the life of the building

Design guidance
Ceiling heights of lower level apartments in centres should be greater than the minimum required by
the design criteria allowing flexibility and conversion to non-residential uses (see figure 4C.1)

23 Extent of the Variation Proposed

The proposal seeks a variation to the recommended minimum ceiling heights specified in Part 4C of the
Apartment Design Guide — deemed a development standard by Clause 148(2)(c) of the Housing SEPP. The extent
of the variation is discussed below.

2.3.1 Residential - Ground and First Floor Levels

The ADG recommends (Part 4C) a floor to ceiling height of 3.3 metres for the ground and first floor of buildings in
mixed use areas to promote future flexibility of use to allow for the possibility of future retail and commercial uses.

The proposed development is for a single residential flat building with residential accommodation proposed on
the ground floor level and first floor level. It is noted that the ceiling heights in all living areas and bedrooms of the
proposed development are maintained at 2.7 metres in accordance with the design criteria of Objective 4C-1 of
the ADG. The proposed finished floor to ceiling heights are 2.7m at ground floor level and 2.7m at first floor level as
illustrated in Figure 1 below which is an annotated cross section of the ground and first floor levels.

This results in the following variation to the 3.3m development standard:

- Ground Floor: -0.6m /18%
- First Floor: -0.6m /18%
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Figure 1 Section extract demonstrating ceiling heights

Source: SC Studio

This variation is justified by virtue of the fact that the proposed development is for a purpose built residential flat
building located on a street that is characterised by residential accommmodation. It is not a reasonable expectation
that the ground and first floor of the development would be used in the future for retail or commercial uses on
this basis. In addition, the site is not identified within the Botany Road Precinct as a targeted location for the
concentration of retail or commercial uses. This is also reflected within the Sydney Development Control Plan 2012
(SDCP 2012) which supports housing where it does not impede delivery of employment floorspace on adjoining
lots or disrupt the continuous commercial environment at ground level. The ground level of Wyndham Street in
this location is not a commercial or retail environment.

This is discussed further in the sections below.
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3.0 Justification for Contravention of the
Development Standard

Clause 4.6(3) of the Sydney LEP provides that:
4.6 Exceptions to development standards

(3) Development consent must not be granted for development that contravenes a development standard
unless the consent authority is satisfied the applicant has demonstrated that:

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and
(b) there are sufficient environmental planning grounds to justify the contravention of the development
standard.

Assistance on the approach to justifying a contravention to a development standard is also to be taken from the
applicable decisions of the NSW Land and Environment Court and the NSW Court of Appeal in:

Wehbe v Pittwater Council [2007] NSW LEC 827.

Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009.

Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (Initial Action).

Al Maha Pty Ltd v Huajun Investments Pty Ltd [2018] NSWCA 245 (Al Maha).

Turland v Wingecarribee Shire Council [2018] NSWLEC 1571.

Micaul Holdings Pty Limited v Randwick City Council [2015] NSWLEC 1386.

Moskovich v Waverley Council [2016] NSWLEC 1015.

Baron Corporation Pty Ltd v The Council of the City of Sydney [2018] NSWLEC 1552 (Baron Corporation).

N ANWN

The relevant matters contained in clause 4.6 of the Sydney LEP, with respect to the recommended minimum
ceiling heights development standard, are each addressed below, including with regard to these decisions.

3.1 Role of the Consent Authority

The role of the consent authority in considering this written request for a clause 4.6 variation has been recently
explained by the NSW Court of Appeal in Initial Action and in Al Maha to require that the consent authority needs
to be satisfied in relation to two matters:

e That the applicant’s request has adequately addressed the matters in clause 4.6(3)(a) and (b)

The consent authority is required to form these two opinions first before it considers the merits of the DA, and it
can only consider the merits of the DA if it forms the required satisfaction in relation to the matters. In particular,
the consent authority needs to be satisfied that there are proper planning grounds to grant consent, and that the
contravention of the standard is justified.

This report provides the basis for the consent authority to reach the required level of satisfaction.

This clause 4.6 variation is proposed in context of Part 4C of the ADG. Relevant matters contained in clause 4.6 of
the Sydney LEP, with respect to the recommended minimum floor to ceiling height standard, are each addressed
below.

3.2 Clause 4.6(3)(a): Compliance with the development standard s
unreasonable or unnecessary in the circumstances of the case
In Wehbe, Preston CJ of the Land and Environment Court provided relevant assistance by identifying five

traditional ways in which a variation to a development standard had been shown as unreasonable or unnecessary.
However, it was not suggested that the types of ways were a closed class.

While Whebe related to objections made pursuant to State Environmental Planning Policy No. 1 - Development
Standards (SEPP 1), the analysis can be of assistance to variations made under clause 4.6 where subclause 4.6(3)(a)
uses the same language as clause 6 of SEPP 1 (see Four2Five at [61] and [62]).

As the language used in subclause 4.6(3)(a) of the Sydney LEP is the same as the language used in clause 6 of SEPP
1, the principles contained in Wehbe are of assistance to this clause 4.6 variation.
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The five methods outlined in Whebe include:

e The objective of the standard are achieved notwithstanding non-compliance with the standard (First Method).

e The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary (Second Method).

e The underlying object or purpose would be defeated or thwarted if compliance was required and therefore
compliance is unreasonable (Third Method).

e The development standard has been virtually abandoned or destroyed by the Council's own actions in granting
consents departing from the standard and hence compliance with the standard is unnecessary and
unreasonable (Fourth Method).

e The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate
for that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard
would be unreasonable or unnecessary. That is, the particular parcel of land should not have been included in
the particular zone (Fifth Method).

This clause 4.6 variation request establishes that compliance with the development standard is unreasonable or
unnecessary in the circumstances because the objectives of Part 4C-1 of the ADG are achieved notwithstanding
the non-compliance with the standard (First Method).

3.21 The underlying objectives or purposes of the development standard
The objective of the development standard contained in Part 4C of the ADG is as follows:

e 4C-1Ceiling height achieves sufficient natural ventilation and daylight access.
e 4(C-2 Ceiling height increases the sense of space in apartments and provides for well-proportioned rooms.
e 4(C-3 Ceiling heights contribute to the flexibility of building use over the life of the building.

An assessment of the areas of non-compliance against the objectives of the ceiling heights provisions is provided
in Table 1 below.

Table 1 Consistency with the Part 4C-1 objective of the ADG
Objective Development response
Ceiling height Objective 4C-1 of the ADG aims to ensure that apartments achieve sufficient natural ventilation and
achieves sufficient access to daylight. The ceiling height design criteria specified by the ADG is met at all levels with all
natural ventilationand apartments within the development achieving ceiling heights of 2.7 metres.
daylight access As such, this objective is achieved.

Objective 4C-2 Ceiling Objective 4C-2 of the ADG further aims to ensure that proposed ceiling heights enhance the sense
height increases the of space in apartments and provide well-proportioned rooms. As stated, all habitable areas of
sense of space in proposed development achieve compliance with this objective. The open-plan arrangement of
apartments and habitable living spaces optimises spatial perception and outlook, with well-proportioned rooms
provides  for  well achieving a generous sense of space.

proportioned rooms.

Objective 4C-3 Ceiling Objective 4C-3 of the ADG seeks outcomes where ceiling heights contribute to the flexibility of
heights contribute to building use throughout its lifespan within mixed-use areas. The minor non-compliances identified
the flexibility of on the ground level and first floor offer slight variations from the standard.

building use over the However, this is considered to be acceptable as the proposed development is for a purpose-built

life of the building. residential flat building. The prospects of a non-residential conversion of the ground and first floor in
the future is considered extremely unlikely given extensive retail and commercial floorspace is
provided elsewhere in local context, in more prominent, desirable and publicly active streetscape
locations for such uses. This is consistent with the Sydney DCP 2012 Section 2.13.13 Botany Road
Precinct Locality Statement which promotes the targeting retail and commercial land uses to
locations such as Botany Road and Regent Street.

Sydney DCP Section 5.10.2.3 (Ground and First Floor Uses and Active Frontages) states that ground
floor and first floor uses are to be in accordance with Figure 5254 Ground Floor Uses (reproduced
below at Figure 2). Critically, it clearly does not identify the site as a location where non-residential
uses are to be provided. Therefore, development of the site for residential purposes is clearly an
expectation of the Council within the Sydney DCP and the requirement to provided ceiling heights
of 33m at ground and first floor to accommmodate future flexibility of use is not considered to be
necessary or appropriate.
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3.3 Clause 4.6(3)(b): There are sufficient environmental planning grounds to
justify contravening the development standard

Clause 4.6(3)(b) of the Sydney LEP requires the departure from the development standard to be justified by
demonstrating:

That there are sufficient environmental planning grounds to justify contravening the development
standard.

There are several environmental planning grounds that justify the proposed variations to the development
standard, including:

e All apartments meet the ADG's recommended minimum internal areas, with minimum room dimensions
generally achieved and internal layouts demonstrating functional use of spaces.

e The non-compliances of ceiling heights at the ground level and first floor are minor and are considered
acceptable as the proposed development if for a purpose-built residential flat building located on a street
characterised by residential accommodation.

e Thelikelihood of a non-residential conversion of the ground and first floor is considered extremely unlikely given
extensive retail and commercial floorspace is provided elsewhere in the local context, in more prominent,
desirable and publicly active streetscape locations for such uses.

e The provision of retail and commercial uses on the site is not sought by the Sydney DCP 2012, which directs
such uses to more appropriate locations such as Regent Street and Botany Road.

Noting the points above, there are sufficient environmental planning grounds to justify a variation to the
development standard.

4.0 Conclusion

The assessment above demonstrates that compliance with the recommended ceiling height development
standard contained in the ADG is unreasonable and unnecessary in the circumstances of the case and that the
justification is well founded. It is considered that the variation allows for the orderly and economic use of the land
in an appropriate manner, whilst also allows for a better outcome in planning terms.

This clause 4.6 variation demonstrates that, notwithstanding the minor variation of the ceiling height design
criteria at ground and first floor levels, the proposed development:
e Achieves the minimum ADG ceiling heights of 2.7m within all habitable rooms within the development.

e Has significant planning grounds to justify the variation to the 3.3m ceiling heights at ground and first floor
levels.

e Does not give rise to any adverse environmental impacts.

e Will promote the orderly and efficient use of land, in accordance with the objects of the Environmental Planning
and Assessment Act 1979 (the Act).

e Will ensure a development that is suitable for the site and is in the public interest.

Therefore, the DA may be approved with the variation as proposed in accordance with the flexibility allowed under
clause 4.6 of the Sydney LEP.
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